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COMMENTS ON ‘WHITENESS AS
CONTRACT’
MARISSA JACKSON SOW*
April 7, 2021, WebEx

Next, we will have Professor Jackson Sow present her paper
which is forthcoming in Washington and Lee Law Review Whiteness as Contract. Also, I want to point out that she has recently put
online to be reviewed in a forthcoming publication her article
(Re)Building the Master’s House: Dismantling America’s Colonial
Politics of Extraction and Exclusion.
Thank you so much, Jay, and thank you everyone for being here
this morning. It’s an honor to be able to join you [now] even before
I join you formally and it’s an equal honor to share this morning
with professors Huq and Whitlow. I have looked up to and been in
conversation with professor Huq specifically; to find out that we
are co-panelists and also will be teaching contracts together is very
inspiring indeed.
So, what I will try to do in the brief time that we have is talk a
little bit about Whiteness as Contract,1 but I also talk about how
Whiteness as Contract feeds into the forthcoming paper (Re)Building the Master’s House which was mentioned. Whiteness as Contract is actually the second installation in a series of papers. The
first is coming out in a couple of weeks [and] deals with the Detroit
water shutoff crisis squarely. I have been studying the water

* This article is an edited transcript of remarks Professor Jackson Sow provided on
April 7, 2021, for the Journal's symposium panel "Racial Capitalism as Legal Analysis."
1 Marissa Jackson Sow, Whiteness as Contract, 78 WASH. & LEE L. REV. 1803 (2022).
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crisis, or the water scandal. I don’t call it a crisis because a crisis
implies that something happened in which nothing could be done
about it, whereas this was a function of the law and government
policy. I have been following the Detroit water scandal since its
inception.
I was actually living in Detroit and clerking at the time when
these shutoffs began. I’m a native of Detroit, [that’s where I] grew
up [ ]. While I was clerking, a fellow clerk of mine who is a dear
friend told me something that has guided my scholarly inquiry
ever since. She said, “When something doesn’t make sense, follow
the money.” So, for me, that was transformative because the
shutoffs were beginning in Detroit, and for the life of me, I couldn’t
understand why. Why was this a solution to Detroit’s revenue
woes? At the time, I considered myself, and I still do consider myself, squarely within the discipline of human rights law and secondarily as a civil rights lawyer. I had not yet thought of my legal
inquiry into this matter in terms of racial capitalism. I was looking
at it in terms of human rights violation. I couldn’t understand that
the United Nations has come to Detroit, the United Nations has
condemned Detroit, why is that not enough for the government to
say “we are embarrassed and this is not where we want to be.”
I realized that human and civil rights are not really matters of
morality as pertains to race. I think that’s important because human rights are often imagined as, or often presented as, moral arguments. They are values which we all have inside of us which we
are bound to respect. But with respect to race, as I began to study
modern racial formations in settler colonialism as a global project,
I realized that human rights actually are more related to power
than to morality and the moral arguments only seem to work when
you’re dealing with the rights of white people vis-a-vis other white
people. So, then I was led to wonder why and how could that be?
So, when I talk about Whiteness as Contract and go on to talk about
(Re)Building the Master’s House what I’m actually trying to do is
trace a path from power: how power then became transformed into
a narrative around morality; and how we can deconstruct that to
really talk more about the foundational elements of brutality and
extraction that have fundamentally formed the American project;
and finally what we might do about it to actually get us back to
the espoused values of human rights that we purport, but have
been betraying, for centuries at this point.
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I started my paper series discussing Charles Mills’s theory of
the racial contract2 and then I got to Whiteness as Contract as a
theory by essentially merging Mills’s theory with Cheryl Harris’s
theory.3 I tried to bake it up and the bread that I got was Whiteness as Contract as a theory. Prof. Harris did an incredible job of
describing the “whats” of whiteness, as Prof. Huq has outlined for
us this morning.4 What Whiteness as Contract attempts to do is to
explain the whys and hows of whiteness by redefining whiteness
as property for which people continuously bargain insofar as they
are the beneficiaries thereof.5
The architects of white supremacy could be understood as the
signatories of that contract.6 Therefore, you have a system in
which many people who are signatories actually perpetuating
white supremacy as economics, as politics.7 We have been in that
mode in the United States for the last several years, under the last
administration, where whiteness was actually promoted as an economic engine, as political weaponry.8
And then you have those who simply benefit from whiteness,
casually, as a matter of status quo, as a matter of unchecked privilege. I actually think that the people who are beneficiaries and
not signatories can actually do more damage and perpetuate racial
capitalism more easily because of the blurring of intent. “We are
not actively racist we are just sort of going about our business and
perpetuating these systems and benefiting from these structures
day after day.”9 How many of us wake up in the morning and say,
“Wow, America actually has colonies. The United States actually
is still a colonial empire with colonial subjects.” None of us, right?
So what that means is even I, as a person of color, as a Black
woman, wakes up and goes about her business with little thought,
typically, to the fact that Guam, the U.S. Virgin Islands, the District of Columbia, have no political representation. And yet we continue to govern them and rule over these territories and their
2 CHARLES W. MILLS, THE RACIAL CONTRACT (1997).
3 Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1707 (1993).
4 See also Chaumtoli Huq, Integrating a Racial Capitalism Framework into First-Year

Contracts: A Pathway to Anti-Capitalist Lawyering, 35 J.C.R. & ECON. DEV. 181 (2022).
5 Jackson Sow, supra note 1.
6 See Jackson Sow, supra note 1, at 1822.
7 Jackson Sow, supra note 1, at 1822.
8 Jackson Sow, supra note 1, at 1884.
9 See Jackson Sow, supra note 1, at 1884.
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people. We continue to extract resources regularly in those territories, resources that fuel our economy and actually fuel our governance. We all remember Donald Trump’s second impeachment
trial in the magisterial management of that by delegate Stacey
Plaskett.10 She cannot vote for president.11 Her constituents cannot vote for president.12 So, she was able to give labor and invest
labor into a polity that has structurally, legally, and permanently
excluded her from participation in the social contract.13
I define “whiteness” as a system of separate interrelated, coordinated commercial contracts and social contracts.14 The commercial contracts are those formal business deals.15 They are legally
enforceable.16 Meanwhile, the social contracts are tacit.17 They
may not be expressly enforceable but they are given force through
law.18 Now, in Whiteness as Contract I support that theory using
three case studies: the Detroit water scandal, the Flint water scandal, and a case called Comcast v. National Association of African

10 See Marissa Jackson Sow, (Re)Building the Master’s House: Dismantling America’s
Colonial Politics of Extraction and Exclusion, Mich. L. Rev. (forthcoming).
11 See id. As a representative of the U.S. Virgin Islands, a territory of the United States,
Stacey Plaskett is a non-voting delegate of the House of Representatives.
12 See id.
13 See id.
14 Id. (quoting Marissa Jackson Sow, Whiteness as Contract as a Framework for Understanding America’s Police Problem: Part One: Police as Guardians of the American Racial
Contract, CONTRACTSPROFBLOG, (Apr. 27, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/04/guest-blogger-marissa-jackson-sow-on-whiteness-as-contract-and-the-police-part-i.html.
15 Id. (quoting Marissa Jackson Sow, Whiteness as Contract as a Framework for Understanding America’s Police Problem: Part One: Police as Guardians of the American Racial
Contract, CONTRACTSPROFBLOG, (Apr. 27, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/04/guest-blogger-marissa-jackson-sow-on-whiteness-as-contract-and-the-police-part-i.html.
16 Jackson Sow, supra note 10 (quoting Marissa Jackson Sow, Whiteness as Contract as
a Framework for Understanding America’s Police Problem: Part One: Police as Guardians
of the American Racial Contract, CONTRACTSPROFBLOG, (Apr. 27, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/04/guest-blogger-marissa-jackson-sow-on-whiteness-as-contract-and-the-police-part-i.html.
17 Jackson Sow, supra note 10 (quoting Marissa Jackson Sow, Whiteness as Contract as
a Framework for Understanding America’s Police Problem: Part One: Police as Guardians
of the American Racial Contract, CONTRACTSPROFBLOG, (Apr. 27, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/04/guest-blogger-marissa-jackson-sow-onwhiteness-as-contract-and-the-police-part-i.html.
18 Jackson Sow, supra note 10 (quoting Marissa Jackson Sow, Whiteness as Contract as
a Framework for Understanding America’s Police Problem: Part One: Police as Guardians
of the American Racial Contract, CONTRACTSPROFBLOG, (Apr. 27, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/04/guest-blogger-marissa-jackson-sow-on-whiteness-as-contract-and-the-police-part-i.html.
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American media.19 Today I will briefly add on two more examples.
I will add on the opinion of Dred Scott, where Justice Taney outlines and lays forth over two hundred pages the United States’ divine ordination as a global superpower, as a colonial state, and
talks specifically about why we do not allow Black people to become citizens of the United States.20 He also goes into a discussion
of why we do not allow, at that time, interracial marriage.21 He
defines interracial marriage as a contract, a legally enforceable
contract that would undermine the social contract of whiteness
that in his view there was an interest in protecting.22 And he uses
that as an example of why we do not, at that time, allow Black
people entry into the social contract.23 So you have an example of
the relationship, this fundamental relationship, that exists between those obvious formal contracts and this tacit, invisible, but
equally powerful, social contract.24
The second case study I will add to that is found in professor
Teri A. McMurtry-Chubb’s book Race Unequals, where she describes overseers’ employment contracts.25 Obviously, their jobs
[were] to manage plantations, to manage slaves and slave labor,
and as well as slave output.26 She makes this really compelling
case for how the overseers’ employment contracts enforced and enshrined their status as men and as white people. But also, because
these were employment contracts and because the planters could
take them to court and sue them for unlawful loss of slave life and
labor, [these contracts] could place constraints on their whiteness,
the level of their whiteness, and the level of their masculinity.27

19 See Jackson Sow, supra note 1; Comcast Corp. v. Nat’l Ass’n of Afr.-Am. Owned Media, 140 S. Ct. 1009 (2020).
20 See Dred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857) (enslaved party), superseded
by constitutional amendment, U.S. CONST. AMEND. XIV.
21 See id. at 409.
22 See id.
23 See id.
24 See id.
25 TERI A. MCMURTRY-CHUBB, RACE UNEQUALS: OVERSEER CONTRACTS, WHITE
MASCULINITIES, AND THE FORMATION OF MANAGERIAL IDENTITY IN THE PLANTATION
ECONOMY (2006).
26 See id.
27 See id.
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So that again is a really palpable example of how formal employment commercial contracts actually give force to the social contract of whiteness, which perpetuates capitalism in the United
States and allows it to be sustainable for years and years and years
— centuries to come.28
I’ll briefly touch on— for the next thirty seconds— the Comcast
case and why it’s important. Byron Allen sues Comcast under The
Civil Rights Act of 1866,29 which for the first time in one of the few
times in the U.S. Constitution mentions whiteness. It says, “people
of color will have the right to contract that is enjoyed by white citizens.”30 This is after slavery.31 Allen loses at the Supreme
Court.32 Why does he lose? Because the Supreme Court says even
though race was clearly a motivating factor in why Comcast would
continue to court him for years and years and years and refuse to
engage in any business deal with him because his programming
appealed to Black audiences, that race had to be more than a motivating factor.33 This is important because it shows that even
where there are rights enshrined in formal law there’s often for
Black people an inability to avail themselves of those rights and,
beyond that, an inability to avail themselves of remedies—even
when the right has been clearly violated.34
In closing, I’ll say I talk in rebuilding the Masters House about
what we might do once we’ve realized what we’re actually dealing
with—once we realize that the house the United States is built on
poor foundations, with rotten materials, and with slave labor,
what we might do to transcend and move beyond racial capitalism, toward something approaching justice.35 And so I advocate
for, in the first instance, allowing these colonies to decide for themselves whether they would like to remain colonies or whether they
would like to become states and, of course, pushing for D.C.
28
29
30
31

See id.
See Comcast Corp. v. Nat’l Ass’n of Afr.-Am. Owned Media, 140 S. Ct. 1013 (2020).
The Civil Rights Act of 1866 § 1981, 42 U.S.C. § 1981
See Comcast Corp., 140 S. Ct. at 1015 (“Congress passed the Civil Rights Act of 1866
in the aftermath of the Civil War to vindicate the rights of former slaves.”).
32 See id. at 1016.
33 See id. at 1014 (holding that a plaintiff bringing an action under § 1981 must establish but-for causation).
34 See Jackson Sow, supra note 10 (“Black and Indigenous people . . . rely, in vain, upon
the formal promises of equality made to them under the letter of law, due to the superseding
power of the terms of Whiteness.).
35 See Jackson Sow, supra note 10.

5 TRANSCRIBED REMARKS MACRO.DOCX (DO NOT DELETE)

2022]

DISMANTLING AMERICA’S COLONIAL POLITICS

6/8/22 12:17 PM

309

statehood.36 But certainly also, as Prof. Huq had said earlier,37
having a really serious conversation about what reparations would
look like, considering that they are absolutely necessary once we
are willing to confront the fact that we are actually still a colonial
empire and still rely on the extraction and the brutality that comes
with that extraction even in 202[2]. So with that, I will yield my
time, and thank you again for allowing me to present this morning.
QUESTION AND ANSWER SESSION

What are the theories underlying your work and why do you
think it’s important to formulate a theory when you’re approaching
legal scholarship?
I’ll say that anybody who doesn’t like theory is going to be really
annoyed by me as a professor because theory is really what I do. I
think it’s important because there is a lot of theory already out
there, and so I consider myself a deconstructivist. There’s a lot of
talk right now about whether we are going to have a third reconstruction. I don’t know whether that’s wise because the first two
didn’t go very well. But if we’re going to do that, we have to deconstruct the faulty construction properly before we can actually reconstruct. Sometimes a paint job won’t do. Sometimes it’s not just
new windows. Sometimes you have to take out the entire foundation and make sure you’re not on quicksand in the first place.
So for me, it’s really important—whether I’m teaching Contracts
or Property or even Human Rights Law or Civil Rights Law—to
help people question the assumptions that are already baked into
those laws. Racial capitalism could not function without law, without government, without policy. And so, if neoliberal theory has
brought us to where we are today, where people are literally dying
because of the combination of climate change and this era of a

36 See Jackson Sow, supra note 10, at [pg. 31-32].
37 See also Huq, supra note 4 (“The obstacle for reparations may well be that it directly

confronts the present legal and economic system that continues to be unjustly enriched by
the extraction of Black labor.”).
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pandemic that we are in, combined with decades of disinvestment
and extraction that is racist and colonial, then we do need to have
theory that will help us to see that.
It’s easy to not see all of this because it’s just normalized. Because whiteness has become an arbiter of value. It is the norm. If
we are not able to see the impacts of whiteness as a structure upon
those who live in the space of non-whiteness, then we can only
hope as lawyers and legal scholars to perpetuate the same inequalities and to perpetuate the same politics of death that Professor
Whitlow writes about. For me theory is crucial; I will be offering a
lot of it, and I hope that that will be okay.
In your presentation, you discussed the case Comcast v. National
Association of African American Media. How does theory allow for
more accountability within law schools but also more broadly in
relation to your article The Contract of Whiteness? How do you
think theory will push for more accountability or more racial equity
in those spaces? Secondly, how do you think theory allows for the
empowerment of voices that have been consistently marginalized? I
know in your article you write about anti-discrimination law and
how marginalization has happened and how extraction has happened, and how when you try to enforce anti-discrimination
through the tools that have already been provided, unless there’s
some kind of smoking gun, and there is a very clear and high
threshold that is met, it is unlikely that it will be possible to get the
kind of redress you’re looking for.
I think we have to talk about these cases. Really, what you’re
doing when you write about a case like Comcast is you are breaking down the silos between private ordering and public law. Racial
Capitalism is able to flourish because we often tell ourselves and
we tell our students that private ordering is beyond the realm—
largely, not totally, but largely—beyond the realm of public law.
But then, as in this case, you see ways in which public law actually
provides a veil, a shroud, for private ordering to perpetuate gross
inequalities.
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And to your comment about the smoking gun, we’ve seen cases
where the smoking gun is not enough because the court will say
there’s not enough of a smoking gun. In Comcast, they never said
that there wasn’t any racial discrimination. They said it’s just not
enough racial discrimination. As a person who is vulnerable to racial discrimination, that just reads entirely violent. Because
there’s this idea that there is a tolerance level for racial discrimination, and if there’s just a little bit of it, then you can deal.
Meanwhile, Mr. Allen [the owner of Entertainment Sports Network, the African American Programming network at issue in
Comcast]—who happens to be very rich by the way (let’s not make
a total victim of him)—he is actively losing money and resources
with the tolerable level of discrimination, which the Supreme
Court decided exists. But it is so much worse for those who are not
like Mr. Allen, who are middle-class, working-class, and poor when
they are dealing with these everyday choices that people are making in the private realm that are “just business” or “just choice,”
that the government is not supposed to intervene in. So to try to
answer your question squarely and succinctly, I think it is important, I think it does provide accountability to those of us who
are teaching Commercial Law, Contracts, Property. Neoclassical
contract and property theory, as it is, as it was when I was taught
it, is violent. It is a violent experience to go into a property class
and to learn that Johnson vs. McIntosh is “good law”.—That it is
somehow a valuable way of constructing a republic. So I think
when we use theories such as Whiteness as Contract, Whiteness
as Property, the Racial Contract, there is a way for us to present
the unvarnished truth about how our theories of property rights,
how our theories of bargain and exchange, are inherently informed
by massacre, genocide, lynching, slavery, sexual violence, and so
on and so forth. And that will propel us, hopefully, to seek alternative ways of doing business and of doing government and, for us,
doing law.
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Voting is held up by many as the way to influence and change the
system and is valued as a nonviolent means of change. Meanwhile,
free and fair elections legitimize our violent, white supremacist capitalist system. Do you know of any attempts to tabulate the extent
of U.S. hegemonic violence, or to explain all the different ways that
this system is violent to the people that it oppresses?
I will make a pitch here that I think is responsive to [that] question. I want to point out or raise awareness around the work that
many radical Black feminists have been doing in this space and
continue to do in this space. Now, I actually take a fairly expansive
view of what it means to be Black, and I take a fairly expansive
view of who can be a feminist, so I won’t try to offer any definitions
of who is and who is not here this morning. But, what I will say is
that, with respect to voting, Black women in the United States,
and wherever modern racial formation has been in effect—so globally; literally everywhere—have figured out that under capitalism,
under the global institutional order, there is really no system that
works to the benefit of Black women, precisely because they are
women and precisely because they are Black. And so, you’ll see
Black women moving in public spaces sometimes in ways that look
- that appear to be conservative, or more conservative than one
would like. But it is actually [a] subaltern movement; it is actually
utilitarianism; it is actually survivalism; it is actually harm reduction on the way to liberation.
As a Black woman, I privilege liberation over equality. I have no
illusions that under the current U.S. government, there is ever going to be equality, nor do I desire to be equal within an unjust system. What I am looking for is liberation. But under the Trump administration, as a woman, as an individual, as a mom, it meant
more to me to get the then-occupant of the White House out than
it did for me to really sort of interrogate the now-current president,
even though my personal politics may not have neatly aligned with
his. It’s a harm-reduction strategy.
So I think it’s really important to give respect to that movement
and those actions because while they may not have necessarily
aligned with what appears to be progressive politics, it is important to note that even the progressive political movements that
exist currently have failed repeatedly to be responsive to Black
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women’s stated desires and needs. And Black women have repeatedly requested or demanded that those movements name race,
that they name Black women beyond the elevation of tokens
within those political movements. We cannot get positive responses there, either. So, we continue to work with each other to
push society along and continue to carry the republic along on
Black feminists’ backs, even if it results in incrementalism where
we would prefer transformations.
I just want to put that out there and to call attention to the ways
that that work is even happening in legal scholarship now. Professor Allen, here at St. John’s, has some really incredible forthcoming work, and while I don’t know necessarily that she identifies as
a feminist or as a radical Black feminist, that work is really doing
radical Black feminist work in calling out the violence and the pain
that Black women, even in the academy, are experiencing as they
try to move education forward towards transformative justice. I
just want to lift up the work that Black feminists have been doing
and continue to do, and to clarify what I think has been a really
unfortunate tension where you have people who say, “you know,
the system is all messed up; why are you guys, who are affected
the most, still operating within the system?” We’re not operating
within the system; we are using the system to try to move forward
because we already know that the system serves no one. We’re just
trying to get ourselves out of the extreme necropolitical to a place
where movement-building can continue. And I think that work
should be recognized and appreciated for what it is. I think Professor Huq said at the beginning that this work, feminist work, must
be antiracist and must be anti-capitalist. I will say that anti-capitalist work must also be antiracist and must also be feminist.

